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IN THE SUPREME COURT OF NEW ZEALAND

  
     

BETWEEN 


BENJAMIN MORLAND EASTON

Proposed Appellant
AND 



BROADCASTING COMMISSION

Proposed First Respondent

AND 



BROADCASTING STANDARDS

AUTHORITY

Proposed Second Respondent

NOTICE OF APPLICATION FOR LEAVE 

TO BRING CIVIL APPEAL

(In respect of judgment of the Court of Appeal of 17 June 2009 – CA793/2008 [2009] NZCA 252
Dated:   19th June 2009  
Benjamin Morland Easton
PO Box 24415 Manners St Wellington
Ph: 0273902169
laos_newzealand@yahoo.co.nz 
TO THE REGISTRAR OF THE SUPREME COURT

I, Benjamin Morland Easton, proposed appellant in the above named proceeding seek leave to appeal that decision:

Specific grounds of proposed appeal
1. Unreasonable barrier to Court access 
1.1 Court imposition of discretionary financial barriers (security for costs ahead of hearing) against impecunious litigants (those whom the Court has accepted lack the ability to pay) effectively amounts to an unreasonable barrier to Court access.   
1.2 The Court practice, as established by this precedent, is discriminatory in that it effectively sanctions the culling of legal claims on the basis of (lack of) personal financial means.  This cannot be when the Courts are promoted as the mechanism for adjudication of legal conflicts without fear or favour in a democratic and egalitarian society governed by the rule of law.
1.3 The Court’s use of discretionary financial bars to Court access against litigants it has recognised as impecunious is particularly worrisome if used to insulate State-owned enterprises from legal claims (as in this case).
1.4 Discretionary financial bars imposed by New Zealand Judges against litigants they have accepted as impecunious defeat natural justice when the result of the discretionary ruling is to render the claim nugatory.  As such, the discretionary ruling breaches the fundamental right enshrined in s27 of the New Zealand Bill of Rights Act 1990.  This Act expressly binds the Crown; and
2. Dismissal of uncontested evidence
2.1 Whether Court of Appeal’s order of 17 June was properly considered if not to recognise from June 3 application: 
· Intention to amend statement of claim [p 10]
· Invalid applications standing security in unlawful benefit [p 2 &3]
Why the Court should give leave to hear the proposed appeal
3. Appeal involves a Matter of General or Public importance
3.1 The matter is of significant legal, general and public importance.  Until this ruling by the Court of Appeal, the law was well-settled in New Zealand that the imposition of discretionary financial barriers to a Court hearing was unacceptable when such a ruling rendered the claim nugatory.   
3.2 The Court of Appeal in this case accepted the applicant was impecunious.  The Court accepted this meant the applicant was unable to pay the discretionary $3,000 security for costs imposed ahead of hearing.  The Court merely stating this sum “may enable the appellant to proceed” rings hollow when all the evidence indicates such discretionary security order will prevent any hearing. 
3.3 Minimally, without clear guidelines from the Supreme Court on this critical facet of Court process, the imposition of discretionary financial bars by Judges threatens to become more unruly and arbitrary.  
3.4 Using financial means testing to manage Court case loads has dogged the New Zealand Court since the 2002 Privy Council ruling in Taito v the Queen.
3.5 There is no reasonable basis why security for costs should be imposed as a bar to legal recourse against Crown entities in particular.

4. The decision of the Court of Appeal risks a substantial miscarriage of justice becoming institutionalised.
4.1 Barriers to Court access – particularly discretionary financial barriers imposed inconsistently by individual Judges – threaten to undermine access to justice and the public perception that we are all equal under the law.  This is particularly so when such discretionary rulings prevent claims from proceeding their natural and lawful course.   This Court of Appeal ruling, if allowed to prevail, perversely requires security from those not able to afford it, whereas wealthy litigants in New Zealand are rarely, if ever, required to put up any security ahead of their claims being heard.  
Without reasonable guidelines as to limits being set down by the Supreme Court, the New Zealand Courts risk becoming closed off to those of limited financial means, if not the sole province of the financially well off.
Judgment sought 
The applicant will seek that the: 
· Order on security for costs be quashed in this case; and
· Honourable Supreme Court establish legal guidelines on when discretionary rulings for security for costs are, and are not, appropriate, and the role of the New Zealand Bill of Rights Act 1990 in making such determinations.
DATED

this 19th day of June 2009.






………………………………………….



Benjamin Morland Easton
TO:
Registrar, Supreme Court

AND TO:
Minter Ellison Rudd Watts, Wellington for First Respondent

Luke Cunningham and Clere, Wellington for Second Respondent


